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Court of Appeals of the District of Columbia. 


No. 3007. 

Orren G. Staples, Appellant, 
vs. 

Bates Warren, Trustee, &c. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33919. 

Bates Warren, Trustee of John H. Nolan, Bankrupt, Plaintiff 

VS 

°r\Zf TAr F S ’ *° RRI A S ; De )i’ ITT ’ H - Latane Lewis, Luther 
o. Fhstoe, Trustee; Arthur II. McConville, Trustee Defend¬ 
ants. 1 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the time' 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit:_ 

1 Bill for Cancellation. 

Filed November 18, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 33919. 

Bates Warren, Trustee of John II. Nolan, Bankrupt, Plaintiff 

vs 1 

ORRtN G. Staples, Orrin S. De Witt, H. Latane Lewis Luther 
ant/** 8 ' 06 ’ rUStCe ’ Artbur H. McConville, Trustee, Defend- 

To the Justices of the Supreme Court of the District of Columbia 
holding an Equity Court: ™> 

,, Tlle . l^iH of complaint of Bates Warren, trustee in bankruptcy of 

Sitirt Rsfollo'IS 11 H ' ^° lan ’ bankru P t > respectfully shows to “the 

1—3007a 
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1. That he is a citizen of the United States, and a resident of the 
City of Washington, in the District of Columbia, and brings this 
suit as the trustee in bankruptcy of the estate of John H. Nolan, 
bankrupt. 

2. That the defendants, Orrin G. Staples, Orrin S. De Witt, H. 
Latane Lewis, Luther S. Fristoe, and Arthur II. McConville, are 
citizens of the United States, and residents of the City of Wash¬ 
ington, in the District of Columbia. The defendants, Orrin G. Sta¬ 
ples, Orrin S. De Witt, and H. Latane Lewis, are sued in their own 
right, and the defendants, Luther S. Fristoe and Arthur II. McCon¬ 
ville, are sued as trustees under three certain deeds of trust herein¬ 
after more fully set forth and referred to. 

2 3. That John IL Nolan was duly adjudicated a bankrupt by 
the Supreme Court of the District of Columbia, on the 17th 

day of October, 1913, and that on the 4th day of November, 1913, 
the plaintiff was duly elected trustee in bankruptcy of his estate, and 
qualified as such, and as such trustee there is vested in him all of 
the property belonging to the said Nolan at the time of the adjudi¬ 
cation. 

4. That on or about the 25th day of July 1913, John H. Nolan 
and his wife, Lida Nolan, executed a deed bearing date the 25th 
of July, 1913, to Luther S. Fristoe and Arthur H. McConville, 
trustees, conveying original lot 12, in Square 154, also parts of 
original lots *10, and 11, in said square 154, beginning for 
said parts of original lots 10, and 11, at the southeast corner of said 
original lot 11, and running thence north on Seventeenth Street 25 
feet, thence west 96 feet, thence south 25 feet, and thence east 96 
feet to the place of beginning, in trust to secure the payment of one 
certain promissory note bearing even date therewith, lor the sum of 
$4,000.00 payable one year after date with interest at the rate of 6% 
per annum and payable to the order of Orrin S. De W itt. 

5. That on or about the 25th day of July, 1913, John H. Nolan 
and Lida Nolan, his wife, executed a deed bearing date the 25th 
day of July, 1913, to Luther S. Fristoe and Arthur H. McConville, 
trustees, conveying all of original lot numbered 1. in square 364, in 
trust to secure the payment of one certain promissory note l>earing 
even date therewith, for the sum of ten thousand dollars payable one 
year after date, with interest at the rate of 6% per annum, payable 

to the order of Orrin S. De Witt. 

3 6. That on or about the 25th day of July, 1913, John H. 
Nolan and Lida Nolan his wife, executed a deed bearing date 

the 25th day of July, 1913, to Luther S. Fristoe and Arthur H. Mc¬ 
Conville, trustees, conveying Lot No. 217 in Clarence F. Norment’s 
subdivision of lots in Tuttle’s subdivision of part of Widow’s Mite 
as per plat of said first mentioned subdivision recorded in Liber 41, 
Folio 22, of the records of the office of the surveyor of the District 
of Columbia, in trust to secure the payment of one certain promissory 
note bearing even date therewith for the sum of $7,500.00 payable 
one year after date, with interest at the rate of 6%. per annum, pay¬ 
able "to the order of H. Latane Lewis. 

7. That on the said 25th day of July, 1913, the real estate de- 
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scribed in the fourth, fifth and sixth paragraphs of this bill of com¬ 
plaint was the property of John H. Nolan; that the title to Lot 12, 
and parts of Lot- 10 and 11, in Square 154, described in the fourth 
paragraph of this bill, was according to the record vested in H. 
Latane Lewis, but your plaintiff is advised and believes and therefore 
avers that the said H. Latane Lewis claimed no interest in said 
property and that the title thereto had been placed in his name 
at the direction of the said John H. Nolan. That subsequently, 
to wit, on or about the 19th day of April, 1915, at the request of 
this plaintiff, the said H. Latane Lewis conveyed the said property 
to this plaintiff by deed recorded in the land records of the District 
of Columbia. 

8. That the deed of trust described in the fourth para- 

4 graph of this bill of complaint recited that the said John H. 
Nolan was indebted to Orrin S'. De Witt in the sum of Four 

Thousand Dollars, and the deed of trust described in the fifth para¬ 
graph of this bill of complaint, recited that said John H. Nolan was 
indebted to Orrin S. De Witt in the sum of Ten Thousand, and 
the deed of trust described in the sixth paragraph of this bill of com¬ 
plaint recited that said John H. Nolan was indebted to H. Latane 
Lewds in the sum of Seven Thousand, Five Hundred Dollars, but 
your plaintiff is advised and believes and therefore avers that the 
said John H. Nolan was not indebted as recited in said deeds of 
trust, but intended by said deeds of trust to secure the payment of 
money to the defendant Orrin G. Staples, and made the notes pay¬ 
able to Orrin S. De Witt and H. Latane Lewds as set out in order 
that the name of Orrin G. Staple^ should not appear upon the records 
as the person secured, that the defendant Orrin G. Staples was a 
creditor of the bankrupt, and that he was the person to be benefited 
by said transfer, that he was the real party secured, and that he holds 
the promissory notes above described, and claims to own them. 

9. That your plaintiff is advised and believes and therefore avers 
that said John IT. Nolan never delivered the deeds of trust above 
described to the grantees therein named, but subsequent to the exe¬ 
cution thereof the said Nolan, on or about August sixth. 1913, de¬ 
livered the said described deeds of trust and one other, to Robert J. 
Tracewell. as the Attorney for the defendant Orrin G. Staples, 
to be held by the said Tracewell until the said Nolan could 

5 effect an arrangement with the said Staples and agree upon 
the amount of the indebtedness of the said Nolan to the said 

Staples. It w^as then agreed between the said Nolan and the said 
Tracew’ell that the said deeds of trust and promissory notes thereby 
secured aggregating the sum of $29,000.00 should secure the pay¬ 
ment by the said Nolan to the said Staples of the amount of the 
then existing indebtedness of the said Nolan to said Staples, and 
secure the said Staples harmless from any loss on account of any 
and all indorsements he had made for said Nolan, and secure any 
and all further advances by the said Staples to the said Nolan. That 
your trustee believes that none of the creditors of the said Nolan 
became such w T ith notice of said deeds of trust, and no notice was 
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given by the said Nolan or said Staple 5 of their existence until after 
credit was extended by said creditors to Nolan. 

10. That your plaintiff is advised and believes and therefore avers 
that on the said 25th dav of July, 1913, the said .John H. Nolan 
was insolvent, and had been so insolvent for a considerable period 
of time, and continued insolvent until the time of his adjudication 
in bankruptcy. Your plaintiff is further advised and believes that 
subsequent to the said 0th day of August, 1913, the said John H. 
Nolan received no further advances from the said Orrin G. Staples, 
with the exception that on or about the 13th of August, 1913, the 
said Orrin G. Staples, participated to the extent of $1 ,d 00.00, in a 
loan made by the United States Tmst Company to said Nolan, which 

loan was separate!v secured by the assignment by said Nolan 

6 to the United States Trust Co., of monies due or to become 
due to said John 11. Nolan on various contracts upon which 

he was at that time engaged. 

11. That on or about the 12th day of September 1913, the said 
John IT. Nolan caused a meeting of bis creditors to be called, and 
at said meeting disclosed to them his financial condition and that 
he was insolvent, and therefore on the 22nd day of September, 1913, 
an involuntary petition in bankruptcy was filed against him, and 
on the 17th day of October, 1913. a voluntary petition in bank¬ 
ruptcy was filed by him. and on the same day the two petitions and 
cause- were consolidated and he was adjudicated bankrupt in the 
consolidated causes. 

12. That the deeds of trust described in the fourth, fifth, and 
sixth paragraphs of this bill of complaint were withheld from record 
by the said Robert J. Tracewell, as attorney for the said Orrin G. 
Staples, until the 13th day of October, 1913, and on that day the 
said Robert J. Tracewell filed the said deeds of trust with the Re¬ 
corder of Deeds of the District of Columbia, and caused them to be 
recorded in the land records of the District of Columbia and they 
were received for record and recorded in Tiber 3308 at folios 132, 
135 and 141. et seq.: copies of said deeds of trust are hereto at¬ 
tached and prayed to be read as part of this bill of complaint, and 
the originals will be produced at the hearing of this cause; that vour 
plaintiff is advised that under the laws in force in the District of 
Columbia, recording of said deeds of trust was recpiired. and that 

said transfers took effect as to creditors without notice and 

7 others interested in said property, and as to this plaintiff, as 
tru-tee in bankruptcy of the estate of John H. Nolan, only 

from the time of their delivery to the recorder of deeds for record. 

That your plaintiff further avers that said delivery of the said 
deed of trust- to the recorder of deeds for record was after the filing 
of the involuntary petition in bankruptcy against the said John H.. 
Nolan, and before the adjudication of said John H. Nolan as a 
bankrupt, and they are of no validity and effect as against your 
plaintiff. 

13. That on the 13th day of October, 1913, and for a long time 
prior thereto, the said John H. Nolan was insolvent, and the fact of 
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his insolvency was at the time of the recording of the said deeds of 
trust aforesaid well known to the defendant, Orrin G. Staples. 

14. That the effect of the enforcement of the transfer of the prop¬ 
erty of the said John H. Nolan, as aforesaid by means of the three 
deeds of trust above set out will be to enable tbe said Orrin G. Staples, 
a creditor of the said John H. Nolan, to obtain a greater percentage 
of his debt than other creditors of the same class. 

15. That the said defendant Orrin G. Staples, and the other de¬ 
fendants Orrin S. De Witt, H. Latane Lewis Luther S. Fristoe, trus¬ 
tee, and Arthur H. McConville, trustee, at the time when the trans¬ 
fer of the property above set out, took effect as to this plaintiff and 
the creditors of John H. Nolan, whom this plaintiff represents, had 
reasonable cause to believe that the said transfer was intended to 

give thereby to the defendant, Orrin G. Staples, a preference 

8 within the intent and meaning of the bankruptcy law. 

16. That your plaintiff is advised that under the bank- 
ruptcy law tbe deeds of trust set out in the fourth, fifth and sixth 
paragraphs of this bill of complaint are transfers by tbe bankrupt 
to the defendant Orrin G. Staples, of the property of the bankrupt, 
which are voidable under the provision of the bankruptcy law, and 
that be may recover the property so attempted to be transferred 
from the said defendants. He further avers that the said property 
is needed to pay provable claims of creditors of the same class as 
the defendant Orrin G. Staples, which have been filed and allowed 
before the referee in bankruptcy. 

Wherefore your petitioner prays. 

1. That the defendants, Orrin G. Staples, Orrin S. De Witt, H. 
Latane Lewis, Luther S. Fristoe, trustee, and Arthur IT. McConville, 
trustee, may be made parties hereto, served with process and re¬ 
quired to answer the exigencies of this bill. 

2. That the transfers of the real estate by the deeds of trust set 
out in the fourth, fifth and sixth paragraphs of this bill of complaint, 
may be declared to be preferences under the bankruptcy act, and 
voidable at the suit of this trustee. 

8. That by reason of tbe character of the said transfers of the 
real estate above described in this bill of complaint, this honorable 
court will declare them to be null and void, and if deemed necessary, 
require the said described real estate to be conveyed by suitable con¬ 
veyance to this plaintiff. 

9 4. That the promissory notes secured by tbe deeds of trust 
set out in the fourth, fifth and sixth paragraphs of this bill 

of complaint may be order- surrendered and cancelled, and the trus¬ 
tees under said deeds of trust may lie ordered to release the same. 

5. For such other and further relief as the nature of the case may 
require. 

BATES WARREN, 

Trustee of John H. Nolan, Bankrupt. 
WM. H. SHOLES, y 

JOSEPH D. SULLIVAN, 

Attorneys for Plaintiff. 
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District of Columbia, ss: 

I, Bates Warren, trustee of the Estate of John H. Nolan, Bank¬ 
rupt. on oath say that T have read the foregoing bill of complaint 
by me su l ascribed and know the contents thereof and the matters 
and facts therein set forth I do verily believe to be true. 

BATES WARREN. 

Subscril>ed and sworn to before me this 4th day of November, 
1915 

[seal.] WM. L. BROWNING, 

Notary Public. 


10 Separate Ansu'er of Defendant Orren G. Staples. 

Filed Februarv 28, 1916. 

* * * * * * * 

The defendant Orren G. Staples for answer to so much and such 
parts of the bill of complaint in this cause exhibited against him and 
others as he is advised it is material or necessary for him to answer, 
answering says: 

1-2. Tie is willing to admit for the purposes of this suit the aver¬ 
ments of paragraphs one and two respecting the residence and citizen¬ 
ship of plaintiff and defendants. 

3. lie admits that on the 17th day of October, 1913, John H. 
Nolan was adjudged a bankrupt by the Supreme Court of the District 
of Columbia, and that the plaintiff on the fourth day of November, 
1913, was elected and later qualified as trustee in bankruptcy of his 
estate. He is advised that the averment of this paragraph concerning 
the property of the bankrupt that was vested in the plaintiff involves 
a question of law which he is not called upon either to admit nor 
denv. 

4'. He admits the execution on the 25th day of July, 1913, by John 
Nolan and wife of the deed of trust to the defendants Luther S. 
Fristoe and Arthur H. McConville to secure the defendant Orren S. 
De Witt in the sum of $4,000. as set out in the fourth paragraph of 
the bill. He further says that Orren S. De Witt was merely a nomi¬ 
nal pave© of said note, and that said note and deed of trust were in 
reality given to secure this defendant in said amount as here- 

11 inafter more specifically set out. 

5. He admits the execution on the 25th day of July, 1915. 
bv John IL Nolan and wife of a deed of trust to the defendants 
Luther S. Fristoe and Arthur II. McConville. Trustees, to secure the 
defendant Orren S. De Witt in the sum of $10,000 as set out in the 
fifth paragraph of the bill. He further says that the defendant Orren 
S. De Witt was merely a nominal payee of said note and that said 
'note and deed of trust were in reality given to secure this defendant 
in the said amount, as is hereinafter more specifically set out. 

6. He admits the execution on the 25th day of July, 1913, by 
John H Nolan and wife, of the deed of trust to the defendants Luther 




7 


ORREN G. STAPLES VS. BATES WARREN, TRUSTEE, AC, 

S. Fnstoe and Arthur II. McConville, to secure the defendant H. 
Latane Lewis the sum of $7,500. as set out in the sixth paragraph of 
the bill. He further says that H. Latane Lewis was merely the nomi¬ 
nal payee of said note and that said note and deed of trust were in 
reality given to secure this defendant in said amount, as is herein¬ 
after more specifically set out. 

'' *? e T adnuts the averments of paragraph seven, that on the 25th 
day of July, 1913, the property described in the fourth, fifth and 
sixth paragraphs of the bill of complaint was the property of the said 
John H. Nolan. Having no knowledge of the fact he can neither ad¬ 
mit nor deny the further averment of this paragraph that the defend¬ 
ant H. Latane Lewis later conveyed the property mentioned in para¬ 
graph four to the plaintiff. 

He admits that he was the real party secured by the 
12 deeds of trust set out in paragraph four, five and six, respect- 
i\ely, but denies that two of the notes secured bv said trusts 
\\ere made pa} able to Orren S. l)e \Y itt and II. Latane Lewis in order 
that this defendant s name should not appear upon the records as the 
party secured, but says that said notes were made payable to said 
payees merely for the purpose of convenience in dealing with the 
same. 

9. Answering paragraph nine of the bill, this defendant says that 
on the first day of August, 1913, the said Nolan was indebted to him 
in the sum of about $19,000, and for which amount defendant held 
certain security of doubtful value. On or about the first day of 
August, 1913, said Nolan called upon defendant at the Thousand 
Islands, where defendant was then stopping, and requested of him a 
further loan of $10,000, offering to give as security for this and the 
previous indebtedness, the three deeds of trust set out in paragraphs 
four, five and six, respectively, of the bill, securing notes aggregating 
$29,000. The said Nolan informed defendant at this time that he 
had intended to bring these papers with him, but that either through 
oversight had not brought them, or had temporarily misplaced them. 
Defendant on this occasion gave to the said Nolan by way of loan, his 
check for $2,500., and insisted upon making an inquiry into the 
sufficiency of the security offered upon his return to Washington, be¬ 
fore making any further advances to the said Nolan. The said Nolan 
in consideration of said advance of $2,500., agreed with defendant to 
deliver upon his return to Washington, to Robert J. Tracewell, 
13 the then attorney for the defendant, the aforesaid notes and 
deeds of trust. On the sixth day of August, 1913, the said 
Nolan did deliver to the said Tracewell said notes and deeds of trust. 
The said Tracewell, as attorney for defendant, accepted said notes 
and deeds of trust upon a written agreement to hold them until the 
said Nolan should effect an arrangement with defendant and agree 
upon the amount of the indebtedness of the said Nolan to defendant, 
said escrow agreement further reciting that “the purpose of said notes 
and deeds of trust is to secure the existing indebtedness of the said 
Nolan to said Staples and secure the said Staples harmless on account 
of any and all endorsements he has made for said Nolan and secure 
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District of Columbia, ss : 

I, Bates Warren, trustee of the Estate of John H. Nolan, Bank¬ 
rupt. on oath say that 1 have read the foregoing bill of complaint 
by me subscril>ed and know the contents thereof and the matters 
and facts therein set forth I do verily believe to t>e true. 

BATES WARREN. 

Subscril>ed and sworn to before me this 4th day of November, 
1915. 

[seal.] WM. L. BROWNING, 

Notary Public. 


10 Separate Answer of Defendant Orren G. Staples. 

Filed February 28, 1916. 

******* 

The defendant Orren G. Staples for answer to so much and such 
parts of the bill of complaint in this cause exhibited against him and 
others as he is advised it is material or necessary for him to answer, 
answering says: 

1-2. He is willing to admit for the purposes of this suit the aver¬ 
ments of paragraphs one and two respecting the residence and citizen¬ 
ship of plaintiff and defendants. 

3. lie admits that on the 17th day of October, 1913, John IT. 
Nolan was adjudged a bankrupt by the Supreme Court of the District 
of Columbia, and that the plaintiff on the fourth day of November, 
1913, was elected and later qualified as trustee in bankruptcy of his 
estate. lie is advised that the averment of this paragraph concerning 
the propertv of the bankrupt that was vested in the plaintiff involves 
a question of law which he is not called upon either to admit nor 
deny. 

4'. lie admits the execution on the 25th day of July, 1913, by John 
Nolan and wife of the deed of trust to the defendants Luther S. 
Fristoe and Arthur H. McConville to secure the defendant Orren S. 
De Witt in the sum of $4,000. as set out in the fourth paragraph of 
the bill. He further says that Orren S. De Witt was merely a nomi¬ 
nal payee of said note, and that said note and deed of trust were in 
reality given to secure this defendant in said amount a< here- 

11 inafter more specifically set out. 

5. He admits the execution on the 25th day of July, 1915, 
bv John II. Nolan and wife of a deed of trust to the defendants 
Luther S. Fristoe and Arthur II. McConville, Trustees, to secure the 
defendant Orren S. De Witt in the sum of $10,000 as set out in the 
fifth paragraph of the bill. He further says that the defendant Orren 
S. De Witt was merely a nominal payee of said note and that said 
'note and deed of trust were in reality given to secure this defendant 
in the said amount, as is hereinafter more specifically set out. 

6. He admits the execution on the 25th day of July, 1913, by 
John H. Nolan and wife, of the deed of trust to the defendants Luther 
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S. Fnstoe and Arthur H. McConville, to secure the defendant H. 
Latane Lewis the sum of $7,500. as set out in the sixth paragraph of 
e bill, lie further says that H. Latane Lewis was merely the nomi¬ 
nal payee of said note and that said note and deed of trust were in 
reality given to secure this defendant in said amount, as is herein¬ 
after more specifically set out. 

t . He admits the averments of paragraph seven, that on the 25th 
day of July, 1913, the property described in the fourth, fifth and 
sixth paragraphs of the bill of complaint was the property of the said 
John H. Nolan. Having no knowledge of the fact he can neither ad- 
nnt nor deny the further averment of this paragraph that the defend¬ 
ant H. Latane Lewis later conveyed the property mentioned in para¬ 
graph four to the plaintiff. 

admits that he was the real party secured by the 
12 deeds of trust set out in paragraph four, five and six, respect- 
ively, but denies that two of the notes secured bv said trusts 
were made payable to Orren S. l)e Witt and H. Latane Lewis in order 
that this defendant’s name should not appear upon the records as the 
party secured, but says that said notes were made payable to said 
payees merely for the purpose of convenience in dealing with the 
same. 

9. Answering paragraph nine of the bill, this defendant savs that 
on the first day of August, 1913, the said Nolan was indebted to him 
in the sum of about $19,000, and for which amount defendant held 
certain security of doubtful value. On or about the first day of 
August, 1913, said Nolan called upon defendant at the Thousand 
Islands, where defendant was then stopping, and requested of him a 
further loan of $10,000, offering to give a* security for this and the 
previous indebtedness, the three deeds of trust set out in paragraphs 
four, five and six, respectively, of the bill, securing notes aggregating 
$29,000. The said Nolan informed defendant at this time that he 
had intended to bring these papers with him, but that either through 
oversight had not brought them, or had temporarily misplaced them. 
Defendant on this occasion gave to the said Nolan by way of loan, his 
check for $2,500., and insisted upon making an inquiry into’the 
sufficiency of the security offered upon his return to Washington, be¬ 
fore making any further advances to the said Nolan. The said Nolan 
in consideration of said advance of $2,500., agreed with defendant to 
deliver upon his return to Washington, to Robert J. Tracewell, 
13 the then attorney for the defendant, the aforesaid notes and 
deeds of trust. On the sixth day of August, 1913, the said 
Nolan did deliver to the said Tracewell said notes and deeds of trust. 
The said Tracewell, as attorney for defendant, accepted said notes 
and deeds of trust upon a written agreement to hold them until the 
said Nolan should effect an arrangement with defendant and agree 
upon the amount of the indebtedness of the said Nolan to defendant, 
said escrow agreement further reciting that “the purpose of said notes 
and deeds of trust is to secure the existing indebtedness of the said 
Nolan to said Staples and secure the said Staples harmless on account 
of any and all endorsements he has made for said Nolan and secure 
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anv and all further advances the said Staples mav make the said 
Nolan.” 

10. He can neither admit nor deny that the said Nolan was in¬ 
solvent on the 25th day of July, 1913, but if the said Nolan was in¬ 
solvent at that time such insolvency was unknown to and unsuspected 
by this defendant. On or about the first day of August, 1913, the 
United States Trust Company, the Commercial National Bank, and 
this defendant, advanced to the said Nolan a certain sum of money 
of which the amount contributed by this defendant was $1,500., and 
all received as security therefor an assignment of the said Nolan of 
the balances due him on certain building contracts with James H 
Buchanan, Dr. Loren B. T. Johnson, Story and Cobb, agents for 
Mrs. Henry St. George Tucker, George E. Hamilton and the Real 
Estate Trust Company. This security netted this defendant onlyjhe 
gulll 0 f $— on account of said last loan, lie admits that the $1,500. 
so advanced was the only advance made by him to the said 

14 Nolan subsequent to July 25, 1913. 

11. lie denies that the said Nolan at the meeting of his 
creditors on the 12th day of September, 1913, disclosed to them that 
lie was insolvent, but on the contrary says that at the said meeting a 
statement was read bv said Nolan of his assets and liabilities which 
showed assets greatlv in advance of liabilities. That l>efore the date 
of said meeting of the 12th day of Septemlier, 1913, the condition 
of the aforesaid escrow agreement having l>een performed, that the 
notes and deeds of trust were delivered by the said Tracewell to de¬ 
fendant. and were at the time of said meeting held by the said de¬ 
fendant as security for the amount then owing to him by the said 
Nolan. Defendant further says that at said meeting of the 12th of 
Septemlier, 1913, which was attended, he is advised and believes and 
therefore avers by all of the creditors of the said Nolan, defendant 
informed said creditors in open meeting that he held said notes and 
deeds of trust and that all of said creditors then and Ihere received 
actual notice of said deeds. He admits that on the 22nd day of Sep- 
tember, 1913, an involuntary petition in bankruptcy was filed against 
the said Nolan, and that on the 17th day of October, 1913, a volun¬ 
tary petition was filed by him, and on the last mentioned day the two 
petitions and causes were consolidated and the said Nolan was ad¬ 
judged bankrupt on the consolidated causes. 

’ 12. He admits that the aforesaid deeds of trust were not recorded 
until the 13th day of October, 1913, when they were filed with 

15 the Recorder of Deeds for the District of Columbia, and re¬ 
corded as set out in paragraph 12. Defendant further again 

savs however, that all of the creditors of the said Nolan had actual 
notice of the existence of said deeds on the 12th day of September, 
1913, at the time of the aforesaid meeting of the creditors of the 
said Nolan. He denies that said deeds are of no virtue and effect as 

against plaintiff. „ . . 

13 Defendant does not know for how long a time pnor to the 

13th dav of October, 1913, said John H. Nolan had been insolvent, 
and that although he now believes said Nolan was insolvent on the 
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13th day of October, 1913, he denie*s that his insolvency was at that 
time known to this defendant. 

14. He can neither admit nor deny that the effect of the transfer 
of the property of the said John II. Nolan as aforesaid, by means of 
the three deeds of trust set out in paragraphs four, five and six, re¬ 
spectively, of the hill of complaint, will he to enable this defendant, 
as a creditor of the said Nolan to obtain a greater percentage of his 
debt than other creditors of the same class. 

15. He denies that at the time when the transfer of the property 
above set out took effect as to the plaintiff and the creditors of John 
H. Nolan, which he avers to be on the 12th day of September, 1913, 
that he had reasonable cause to believe that the said transfer was in¬ 
tended to give thereby to this defendant a preference within the 
meaning of the bankruptcy law, and lie further denies that at the 
time said deeds of trust were recorded on the 13th day of October, 

1913, that he had reasonable cause to lielieve that the said 

16 transfer was intended to give thereby to this defendant a 
preference within the intent and meaning of said law. 

16. He denies that the aforesaid deeds of trust set out in the 
fourth, fifth and sixth paragraphs, respectively, of the bill of com¬ 
plaint, are transfers by the bankrupt to this defendant of the prop¬ 
erty of the bankrupt whic h are voidable under the provisions of the 
bankruptcy law, and he further denies the right of the plaintiff to 
recover the said property. 

And now having fully answered the bill of complaint, he prays 
that he may be hence dismissed with his reasonable costs. 

ORREN G. STAPLES. 

HAYDEN JOHNSON, 

Attorney for Defendant, 

Orren G. Staples. 

District of Columbia, ss : 

I, Orren G. Staples, upon oath say that I have read the foregoing 
answer by me subscribed and know the contents thereof; that the 
matters and facts therein stated as of mv personal knowledge are true; 
and that those stated upon information and belief, I believe to be 
true. 

ORREN G. STAPLES. 

Subscribed and sworn to before me this 28 dav of February, A. D., 
1916. 

[seal.] WM. L. BROWNING, 

Notary Public, D. C. 

17 Motion to Strike Out the Answer of Orren G. Staples. 

Filed March 23, 1916. 

******* 

Now comes the plaintiff Bates Warren, trustee, by William H. 
Sholes, Esq. and Joseph D. Sullivan, Esq., his attorneys, and moves 

2—3007a 
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the court to strike out the answer of the defendant, Orren G. Staples, 
and for grounds for said motion says that the said answer in para¬ 
graph No. 11 thereof sets up as an affirmative defense: “Defendant 
further savs that at said meeting of the 12th of September, 1913, 
which was attended, he is advised and believes and therefore avers, 
by all of the creditors of said Nolan, defendant, informed said cred¬ 
itors in open meeting, that he held said notes and deeds of trust, and 
that all of said creditors then and there received actual notice of said 
deeds.” That such averment is insufficient as a defense to the bill 
of complaint and is not an averment of such notice as is required by 
section 499 of the Code of the District of Columbia. 

And for further ground they say that the defendant in his answer 
by paragraph No. 12 thereof avers, “That all of the creditors of the 
said Nolan had actual notice of the existence of the said deeds on the 
12th day of September, 1913, at the time of the aforesaid meeting 
of the creditors of said Nolan. He denies that said deeds are of no 
virtue and effect as against plaintiff. That the defense set up 
thereby is not a sufficient defense to the equity contained in the bill, 
and that the notice averred to have been given to creditors 
18 of the said Nolan is not such notice as is required by section 
499 of the Code of the District of Columbia. 

WM. H. SHOLES, 

JOSEPH D. SULLIVAN, 

Attorneys for Plaintiff. 

To Hayden Johnson, Esq., Attorney for Orren G. Staples, Defendant: 

Plea«e take notice that the above motion filed in this cause will be 

for hearing on the 31st day of March, 1916. 

WM. H. SHOLES, 

JOSEPH D. SULLIVAN, 

Attorneys for Plaintiff. 

Sendee accepted. 

Mar. 22/16. 

II. JOHNSON, 

Att'y for Deft. 


.Final Decree. 

Filed June 30, 1916. 

******* 

This cause having come on to be heard at this time upon the 
motion of the plaintiff Bates Warren, trustee, to strike out the answer 
of Orren G. Staples, and having been submitted and considered by 
the court, it is this 29th day of June, 1916, adjudged, ordered and 
decreed that the said answer l>e and the same hereby is stricken out 
upon the grounds set forth in the motion of the said plaintiff, and 
the said defendant Orren G. Staples having elected to stand 
19 upon his said answer and not to amend the same, and the said 
cause being submitted to the court for final decree it is by the 
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court this 29th day of June, 1916, further adjudged, ordered and de- 
creed ihat the promissory notes described in the bill of complaint, 
and being one note of John H. Nolan dated July 25, 1913 to the 
order of Omn S. De Witt, for the sum of ten thousand dollars, pay¬ 
able one year after date, and secured by deed of trust, on Lot 1 
square 364; one note of John H. Nolan dated July 25, 1913, to the 
order of H. Latane Lewis, for the sum of seven thousand five hun¬ 
dred dollars, payable one year after date and secured by deed of 
trust on Lot 217, in Clarence F. Norment’s sub-division of part of 
Widow s Mite; one note of John H. Nolan, dated July 25, 1913, to 
the order of Orrin S. De Witt, for the sum of four thousand dollars, 
payable one year after date, and secured by deed of trust on Lot 12. 
and parts of Lots 10 and 11. in Square 154, be surrendered bv the 
said defendant Orren G. Staples to the plaintiff for cancellation, and 
that the conveyances made by John IT. Nolan and his wife Lyda 
Nolan, being the deed of trust bearing date of July 25, 1913 to 
Luther S. Fristoe and Arthur TL McConville trustees, conveying orig¬ 
inal Lot 12, and parts of original Lots 10 and 11 in Square 154. be¬ 
ginning for said parts of orioina.1 Lots 10 and 11 at the southeast 
corner of original Lot 11, running thence north on 17th street twenty- 
five feet thence west ninetv-six feet thence south twenty-five feet and 
thence east ninetv-six feet to the place of beerinning; and the deed of 
trust hearing date the 25th dav of July, 1913, to Luther S. Fristoe 
and Arthur H. McConville. trustees conveying all of original 
20 Lot 1. in Square 364. and the deed of trust bearing date the 
25th day of July, 1913. to Luther S. Fristoe and Arthur FT. 
McConville, trustees, conveying Lot No. 217, in Clarence F. Nor¬ 
ment’s sub-division of lots in Tuttle’s sub-division of part of Widow’s 
Mite, as per plat of said first mentioned sub-division recorded in liber 
41, folio 22, of the records in the office of the surveyor of the District 
of Columbia, all of which were recorded in liber 3668, folios 132, 135 
and 141 et seq. of the land records of the District of Columbia, be 
and the same are hereby declared to be preferences under the bank¬ 
ruptcy act, and the same hereby are set aside. 

And it is further adjudged and decreed that the plaintiff recover 
against the defendant Orren G. Staples his costs in this cause, and 
that he have execution therefore as at law. 

And the defendant Orren G. Staples having noted an appeal in 
open court it is by the court ordered that the penalty of the bond 
for costs upon this appeal is hereby fixed at the sum of $100.00, and 
the bond to operate as a supersedeas is hereby fixed at the sum of 
five hundred dollars. 

By the Court, 

WENDELL P. STAFFORD, Justice. 

Memorandum. 

July 12, 1916.—Bond of Defendant No. 1 on Appeal for $500. 
approved and filed. 
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Designation of Record. 
Filed August 10, 1916. 


The Clerk will please prepare the record on appeal in the above 
entitled came. said record to include, 

1. The Rill of Complaint. 

2. The answer of the defendant, Orren G. Staples. 

3. The motion of the plaintiff to strike out the answer of the de¬ 
fendant Orren G. Staples. 

4. The final decree. 

5. Memorandum of approval of bond on appeal. 

6. This Stipulation. 

HAYDEN JOHNSON, 

Attorney for Defendant, 

Orren G. Staples. 

Stipulation. 

It is hereby stipulated between counsel for the plaintiff and counsel 
for the defendant, Orren G. Staples, that the record above designated 

shall constitute the record on appeal in this cause. 

\VM. H SHOLES, 

JOSEPH D. SULLIVAN, 

Attorneys for Plaintiff. 

Attorney for Defendant, 

Orren G. Staples. 
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Assignments of Error. 


Filed August 15, 1916. 

******* 

The defendant, Orren O. Staples, having noted an appeal to the 
Court of \ppeals from the decree rendered in the above entitled 
cause, agisms the following as reversible errors committed by the 

^First That the Trial Court erred in holding that the actual notice 
to the creditors of John Nolan of the deeds of trust from the said 
Nolan to this defendant, recited in paragraph eleven of this defend¬ 
ant’s answer as having l*en given at the meeting of said creditors 
on September 12. 191T is not an averment of such notice as is re¬ 
quired by Section 499 of the Code of Laws of the District of 

C °Second That the Trial Court erred in holding that the averments 
in paragraph twelve of this defendant’s answer as to the actual notice 
Sven the creditors of John Nolan of the deeds of trust held by this 
defendant, does not aver such notice as is required by Section 499 ot 
the Code of Laws of the District of Columbia. 
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Third. That the Trial Court erred in sustaining the motion of the 
plaintiff to strike out the answer of this defendant to the bill of com¬ 
plaint and in entering a final decree in favor of the plaintiff. 

HAYDEN JOHNSON, 

Attorney for Defendant, 

Orren G. Staples. 

23 Supreme Court of the District of Columbia. 

j 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
22, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part, of this transcript, in cause No. 33919 in Equity, wherein Bates 
Warren, Trustee of John H. Nolan, Bankrupt, is Plaintiff and Orrin 
G. Staples, et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
18th day of August, 1916. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3007. Orrin G. Staples, appellant, vs. Bates Warren, Trustee, &c. 
Court of Appeals, District of Columbia. Filed Aug. 24, 1916. Henry 
W. Hodges, clerk. 
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No. 3007. 


ORREN G. STAPLES, A P PELLA NT, 

VS. 

BATES WARREN, Trustee of John H. Nolan, 

Bankrupt. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia sustaining a motion of the plaintiff, 
a trustee in bankruptcy, to strike out the answer of the appel¬ 
lant, one of the defendants below, to a bill having for its 
object the cancellation of certain deeds of trust, given by 
the bankrupt to secure appellant, upon the ground that such 
transfers constituted voidable preferences. The decree also 
ordered a cancellation of the deeds of trust. The defend¬ 
ants, other than appellant, being but nominal parties to the 
suit, have not appealed. 

iy 





As the case was disposed of by the trial court upon motion 
of the plaintiff to strike out appellant’s answer, the averments 
of the answer must l>e regarded as true. The facts therein 
set out, including such averments ot the hill as the answer 

admits, are substantially as follows: 

On or about August 1, 1913, John Nolan, since adjudged 
a bankrupt, called upon Orren U. Staples, the api>ellant, at 
the Thousand Islands, with a view to obtaining from Staples 
a loan of $10,000. On July 25, lie fore leaving Washington 
for his’visit to Staples, Nolan executed three deeds of trust, 
upon separate pieces of property, to secure notes aggregating 
$21,500, with the idea of using this security as collateral lor 
the loan he expected to obtain from Staples. Nolan was, at 
this time, already indebted to Staples in the sum of $19,000, 
as security for which Staples held collateral of doubtful 
value. Nolan’s proposition to Staples, upon the occasion of 
this visit, about August 1, was that Staples should advance 
him an additional sum of $10,000, and take as security for 
this, as well as additional security for the existing indebted¬ 
ness, the notes secured by the three deeds of trust befoie 
mentioned. Nolan had either neglected to bring the deeds 
of trust and notes with him on this \isit oi else had brought 
them and mislaid them. Staples gave Nolan his check for 
$2,500. by way of loan, but declined to lend him anything 
more until he could, upon his return to W a^hington, make 
inquiry into the value of the security represented by the 
trust deeds. Nolan, in consideration for this advance, agreed 
to, and upon his return to Washington did, deliver to Robert 
.T. Tracewell, Staples’ attorney, the above-mentioned notes 
and deeds of trust upon a written agreement that Tracewell 
should hold them until Nolan should agree with Staples 
upon the amount of the former's indebtedness to the latter. 
The escrow agreement further recited— 

‘ The purpose of said notes and deeds of trust is to 
secure the existing indebtedness of the said Nolan to 
said Staples and secure the said Staples harmless on 



ceount of any and all endorsements he has made 
ioi said Nolan and secure any and all further ad- 
\am*es the said Staples may make the said Nolan.’’ 

Before September 12 the condition of this escrow agree¬ 
ment was performed and the notes and deeds of trust were 
delivered. 

On September 12 Nolan caused a meeting of his creditors 
to be held, which was attended by all of his creditors, includ¬ 
ing staples. At this meeting Nolan read a statement of his 
assets and liabilities, which showed assets greatly in excess 
of Ins liabilities. Staples at this meeting informed all the 
creditors that he held the before-mentioned notes and deeds 
of trust, thus giving them actual notice of that fact. 

On September 22 an involuntary petition in bankruptcy 
was filed against Nolan. ^ J 

On October 13 Staples recorded his deeds of trust. 

On October 17 Nolan filed a voluntary petition in bank¬ 
ruptcy, and on the same day was, hv order of the bankruptcy 
court, adjudged a bankrupt, ' 

On November 4 the appellee was elected trustee of the 
bankrupt s estate. 

The present suit was filed by the trustee to cancel the 
notes and trusts given to appellant, on the ground that they 
constituted a voidable preference, the bill charging that the 
deeds took effect, as to the trustee, on the day of their regis¬ 
tration, and that at that time the conditions prescribed by 
section G2-B of the Bankruptcy Law, under which the trus- 
tee might recover the property, existed. 

Appellant, in his answer to the bill, claimed that the deeds 
took effect as to the trustee, representing the creditors, from 
,ep ni er _, lJlo, the time the creditors received actual 
notice of their existence, and that at that time the conditions 
required by the statute did not exist. 

A motion to strike out the answer was filed bv the plaintiff 
upon the ground that the actual notice set up in the answer is 



not an averment of such notice as is required by section 499 

of the District of Columbia Code. 

This motion was sustained by the trial court and a final 
decree was entered canceling the notes and deeds oi trusts. 
From this decree the defendant Staples has appealed. 


Assignment of Error. 

The appellant has assigned as reversible error the follow¬ 
ing (Rec., ]>. 12) : 

First. That the trial court erred in holding that the actual 
notice to the creditors of John Nolan of the deeds of trust 
from the said Nolan to this defendant, recited in paragraph 
eleven of this defendant’s answer as having been given at 
the meeting of said creditors on September 12, 1913, is not 
an averment of such notice as is required by section 499 of 
the Code of Laws of the District of Columbia. 

Second. That the trial court erred in holding that the 
averments in paragraph twelve of this defendant’s answer, as 
to the actual notice given the creditors of John Nolan of the 
deeds of trust held by this defendant, does not aver such 
notice as is required by section 499 of the Code of Laws of 
the District of Columbia. 

Third. That the trial court erred in sustaining the mo¬ 
tion of the plaintiff to strike out the answer of this defend¬ 
ant to the bill of complaint and in entering a final decree 
in favor of the plaintiff. 
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ARGUMENT. 

This suit was instituted by the plaintiff below under the 
provisions of former section 60-B, now section 62-B, of the 
Federal Bankruptcy Law. This section is as follows: 

If a bankrupt shall have procured or suffered a 
judgment to be entered against him in favor of any 
person or have made a transfer of any of his property, 
and if, at the time of the transfer, or of the entry 
of the judgment, or of the recording or registering of 
the transfer if by the law recording or registering 
thereof is required, and being within four months 
before the filing of the petition in bankruptcy or after 
the filing thereof and before the adjudication, the 
bankrupt be insolvent and the judgment or transfer 
then operate as a preference, and the person receiving 
it or to be benefited thereby, or his agent acting 
therein, shall then have reasonable cause to believe 
that the enforcement of such judgment or transfer 
would effect a preference, it shall be voidable by the 
trustee and he may recover the property or its value 
from such person. And. for the purpose of such re¬ 
covery, any court of bankruptcy, as hereinbefore de¬ 
fined, and any State court which would have had 
jurisdiction if bankruptcy had not intervened, shall 
have concurrent jurisdiction.” 

Section 62-A defines a preference within the meaning 
of the act. 

It will be observed from the language of section 62-B that 
“if at the time of the transfer. * * * or of the recording 
or registering of the transfer if by law recording and register¬ 
ing thereof is required, and being within four months of 
the filing of the petition in bankruptcy” three conditions 
exist, the trustee may recover the property or its value from 
the transferee. These conditions are: 

First. That the bankrupt was then insolvent. 

Second. That the transfer then operate as a preference. 




Third. That the person receiving it or to be benefited 
thereby * * * shall then have reasonable cause to believe 
that the enforcement of such * * * transfer would effect 

a preference. 

It becomes important therefore to consider: 

* First. What was. within the meaning of this section, the 
time of the transfer of the property in trust to secure Staples? 
and. 

Second. Poes the record made up bv bill and answer show 
that at this time the three conditions necessary to entitle the 
trustee to recover existed? 

It is the contention of the appellant that the time of the 
transfers, as far as the appellee is concerned, who is a trus¬ 
tee standing in the place of the creditors, was September 12. 
101?*. at which time the creditors all received actual notice 
of the existence of tlwc deeds ot trust: and, further, that he 
has denied that at that time he had reasonable cause to l>e- 
lieve that the enforcement of the transfer would effect a 
preference, thus raising an issue of fact. 

1 . 

When Did the Transfer Take Effect as to the Trustee? 

Section 409 of the D. C. Code provides as follows: 

When Denis to Tale Etjeet .—“Any deed convey¬ 
ing real property in the District, or interest therein, 
or declaring or limiting any use or trust thereof, 
executed and acknowledged and certified as aforesaid 
and delivered to the person in whose favor the same 
is executed, shall be held to take effect from the date 
of the delivery thereof, except that as to creditors and 
subsequent hona fide purchasers and mortgagees with¬ 
out notice of said deed, and others interested in said 
propertv. it shall only take effect from the time of 
its delivery to the recorder of deeds for record.” 





I his applies also to mortgages and deeds of trust (I). C. 
('ode, section 521). 

As to every one else except these especially excluded 
hy the last, half of the section, die deeds took effect from 
the date of their delivery, which was sometime l>efore 
September 12, 1913. “As to creditors and subsequent 
fide purchasers and mortgagees without notice’ of 
said deeds, they took effect from the time of their delivery 
to the recorder of deeds for record, which was October 13, 
1913. As to creditors and subsequent purchasers and mort¬ 
gagees with notice, it is submitted, they took effect from the 
time of their receipt of notice, which, as to creditors in this 
case, was September 12, 1913. 

It is urged in opposition to this contention that the 
creditors without notice/ mentioned by the Code section 
referred to, means creditors who became such without notice 
of an unrecorded conveyance, and that as to such creditors 
no subsequent notice of the existence of the deed would affect 
their rights in respect of the property, short of the con¬ 
structive notice bv registration. 

*/ * 

The language of the section, it is believed, is susceptible 
of no such construction, and, indeed, if so construed would 
present a curious legal phenomenon. 

Let us assume, for instance, that A executes and delivers 
to B a deed which B retains unrecorded for two months. 
During the interval A becomes indebted to two or three per¬ 
sons, who extended him credit without notice of the unre¬ 
corded deed. B, learning of these creditors, wishes to ap¬ 
prise them of the existence of his deed. He can do it in 
one of two ways. He can give them actual notice by per¬ 
sonally exhibiting the deed to them, or he can give them 
constructive notice by recording his deed. The fact of the 
registration may never become known to them, but the 
notice is none the less complete. Now, if he adopt the latter 
course and record his deed, his deed takes effect, as to the 
creditors, from the time of its delivery to the recorder for 
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record, and that whether the creditors became such with 
notice of the deed or not. Can it he said that if, on the 
other hand, he gave them actual notice of the existence of 
his deed, that the statute^ intended that his rights in the 
property should be sul>ordinut©d to theirs because they be¬ 
came creditors without notice of his deed? 

Mr. Chief Justice A Ivey, in Fitzgerald vs. Wynne, 1 App. 
D. C., 107-121, said: 

“The great object of the statutes in requiring deeds 
of conveyance to l*e acknowledged and recorded is to 
prevent 11 le practice of fraud upon creditors and 
purchasers; to furnish the means of notice and pro¬ 
tection to innocent third parties.” 

If it would amount to a fraud upon a creditor, who had 
extended credit without notice of an unrecorded deed, to 
allow subsequent actual notice to him of the deed to give 
the grantee a superior right, would not the fraud be identical 
by allowing subsequent constructive notes to accomplish the 
same result? 

Of course, other and different questions are presented 
when the creditor extends his credit upon the strength of 
the debtor's ownership of the property, or when the creditor 
fastens upon the pro]>erty before receiving either actual or 
constructive notice of a transfer. Neither of these situa¬ 
tions is presented in the present case. 

The question now presented seems to have been disposed 
of. favorably to the present appellant, in the case of Crosby 
vs . Kidout, 27 App'l I). C., 481. The facts in that case 

were substantially as follows: 

Prior to January 10, 1899. Kidout conveyed to Jones a 
piece of real estate in the District of Columbia. The deed 
was never recorded, and later was destroyed in a fire that 
occurred in Kidout’s office. On the day mentioned, Jones 
executed a deed of trust on the property to secure Mrs. 
Crosby in the sum of $1,500. The trust deed was recorded 
the next day. On January 24, 1905, Merillat was appointed 
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trustee in bankruptcy for Ridout, who had just previously 
been adjudged a bankrupt. The record title was still in 
Ridout when Merillat was appointed trustee. On January 
10, 1906, Mrs. Crosby filed her bill in equity to establish 
«ui equitable lien upon the property in her favor superior 
to the rights of general and judgment creditors of Ridout. 
Merillat, as trustee, demurred to the bill. The issue was 

« ^ n as to priority between Merillat, the 
trustee, standing in the place of the creditors of Ridout, and 
the complainant, claiming through an unrecorded deed. 
There was no intimation that Ridout’s creditors, whom 
Merillat represented, as trustee, became such with notice 
of the unrecorded deed. This court, in holding that the 
demurrer should have been overruled, said: 

“There is no doubt that the trustee under the 
present law takes the title subject to all equities, 
l^ns, or encumbrances, whether created by operation 
of law or by the bankrupt, which existed against the 
property in the hands of the bankrupt.” 

In construing section 499 of the Code, with reference to 
the case, the court said: 

“Section 499 of the Code (31 Stat. at L., 1268 
chap. 8.>4) does not. affect the question here. For 
stronger reasons such an equitable lien is superior to 
the claims of general creditors. Creditors mentioned 
m the section of the Code just noted mean creditors 
irho m the interval of time have fastened upon the 
property for the payment of their debts, and not 
general creditors ” 

t 

Five cases in this court appear on the brief of the ap¬ 
pellee. used below, which should be briefly referred to: 

1. Colbert vs. Baetjer, 4 App’l D. C., *416, involves the 
question of priority as between an assignee under a deed of 
assignment and the holder of an unrecorded bill of sale. 
The case arose before the passage of the D. C. Code, and 
2y 
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involved the construction to he given the Maryland act of 
1 720. chapter 8. which is so essentially different from Code 
section 400 that a construction of the former can hardly he 
considered of any value in considering the meaning of the 
latter. The Maryland act refers only to goods and chattels, 
and makes no mention of the rights of creditors. However, 
this court decided in favor of the vendee under the unre¬ 
corded bill of sale, and that for the reason that it did not 
appear that credit was extended upon the faith of the 
ownership of the pro]K?rty by the vendor. The court said: 

4< Jn substance, it' is a contest between two classes 
or sets of creditors, wherein those claiming adversely 
to the bill of sale show no equity equal or superior 
to that of the appellees holding the legal title under 
that instrument. For it docs not appear that any 
of the creditors assumed to he represented by the 
assignees became sach on the faith of this propeity 
or of the ownership of it by Laris & Co ., or were 
misled into becoming sach creditors by the negligence 
or fra ad of the appellees." 


2. Ilume vs. Riggs, 12 App’l D. C., 355-367, which this 
court quoted from and relied upon in its opinion in Crosby 
vs. Ridout, infra, also construes the Maryland act of 1729. 
The following language from the opinion is. however, very 
pertinent to the question now under consideration: 


‘‘Unless precluded by the terms of some statute ex¬ 
pressly intended to change it. the rule has always 
prevailed that the equity under a trust or a contract 
in rem is superior to that under a judgment lien. 
The claimant under the contract in rem has an 
equity to the specific thing which binds the con¬ 
science of his grantor: whilst the judgment creditor, 
who has advanced nothing on the faith of the specific 
thing, is entitled only to that which his debtor really 
has at the time or could honestly convey or encum¬ 
ber: his beneficial interest and nothing more.” 


3. Tn Ohio National Bank vs. Berlin, 26 App’l D. C., 218, 



the court did not consider it necessary (o pass upon the ques- 
tion, saying: ^ 

~ T° K®. farther and undertake to determine the 
cftcd of this want of acknowledgment and of effect¬ 
ive record upon die passage of title to Green would 
involve the determination whether the word ‘cred¬ 
itors as used m section 409, embraces all creditors 
whether prior or subsequent to the execution of the 
unacknowledged and unrecorded deed, or those 
whose claims were contracted after the execution of 
the instrument, with or without actual knowledge 
of its contents, or only those creditors who may have 
acquired some recognizable lien thereafter, with or 
without such actual knowledge; and also whether, 
through failure of acknowledgment and record it 
even took effect, as to the grantor. These are ques¬ 
tions concerning which there has been much con¬ 
trariety of decision in the States whose statutes have 
m view the same general object; and, under the cir¬ 
cumstances. we prefer to pass them and rest our de¬ 
cision on another ground, sufficient for all the pur-' 
poses of this case, upon which we have had the ben- 
tMit of oral, as well as printed, argument .” 

4. Tn Savings Bank rs. Eisinger, 35 App’l D. C., 51, where 
a judgment lien had attached prior to the recording of the 
conveyance, it was held that the judgment lien had priority. 
In other words, the creditor, having fastened a lien upon 

the property, was given preference over the holder of an 
unrecorded deed. 

The case principally relied upon bv the appellees is that 
of Dulany vs. Morse, 39 App’l D. C„ 523. Tn this case 
Waggaman, on July 19. 1898, gave Clark an absolute deed 
by way of security for an indebtedness of $75,000. The 
deed was not recorded until August 22, 1904, the day before 
a petition in bankruptcy was filed against Waggaman. A 
bill in equity was brought by Dulany, as trustee for the 
estate of Waggaman, to recover the property conveyed by 
the deed. It was not claimed that the creditors of Wagga- 



man had received notice, actual or constructive, of the exist¬ 
ence of the deed before being charged with constructive 
notice bv its registration. The court held merely that the 
deed took effect as to Wag,ga man’s creditors from the date 
of its registration; that the trustee stands in the place of the 
creditors and not in the place <>f the bankrupt, and that at the 
time the deed took effect, i. e., at the time of its registration, 
Clark “was a creditor of Waggaman. with notice, as the evi¬ 
dence discloses, of Waggaman’s impending bankruptcy.” 
What the result would have l>een had all the creditors re¬ 
ceived actual notice of the deed before its registration, and 
at the time the actual notice was given Clark had had no 
notice of the impending bankruptcy of Waggaman, the 

court, of course, does not sav. because that situation was 

* * 

not presented. Hut the court does say (]>. 530) : 

“The law would he a nullity if a person on the 
verge of bankruptcy could have outstanding, secret, 
unrecorded conveyances, of which his general cred¬ 
itors had no notice . and. by simply executing such 
conveyances more than four months prior to his 
going into bankruptcy, escape the penalty imposed 
bv the court for failure to record.” 

But more important still is the contention by the appellee 
that the wording of section 62-B of the act, “if at the time 
of the transfer * * * or the recording or registering 
of the transfer, if by lair recording or registering thereof 
is required. ,, etc., requires that all instruments that are per¬ 
mitted to be recorded be recorded in order to affect creditors, 
and this notwithstanding the fact that actual notice was 
given to the creditors. Although a determination of this 
question was not necessary to a decision of Pulany vs. 
Morse, this court did in that case intimate an inclina¬ 
tion in such direction upon the authority of Tx>esser vs. 
Savings Deposit and Trust Co., 14S Fed., 975, and First 
National Bank vs. Connet, 142 Fed., 33. 

In answer to this point, it is sufficient to say that the 
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I'nited States Supreme Court, in Carey vs. Donohue, 240 
l . S., 430, has expressly adopted the other view. This case 
involved the construction of an Ohio recording act in con¬ 
nection with section 62-B of the Federal Bankruptcy Law. 
The court in its opinion says: 


<4 W-ith respect to the construction of the clause in 
question, there has been diversity of opinion in the 
circuit courts of appeals. In the sixth, seventh, and 
eighth circuits, the view has been taken that the 
word “required' refers ‘to the character of the instru¬ 
ment giving the preference' without regard to the 
persons in whose favor the requirement is imposed; 
that is, if the transfer is required to be recorded as to 
any one. the trustee may recover if it has not been 
recorded more than four months before the filing of 
the petition in bankruptcy. See Loeser vs. Savings 
Deposit Bank & Trust Co. (C. C. A., sixth), 148 
red., 97o, 979 (followed by the decision in the pres¬ 
ent case) ; In re Beckhaus (C. C. A., seventh), 177 

loo ^v! 4 , 1 f 8 ®® ln re Sturtevant (C. C. A., seventh), 
188 bed., 19fi; First National Bank vs. Connett 
(C. C. A eighth). 142 Ted., 33, 36; Matt-lev vs. 
Oiesler (C. C. A., eighth), 187 Fed., 970. 971. A 
different conclusion has l>een reached in the second, 
fifth and ninth circuits. See In re Boyd (C. C. A. 
second), 213 Fed.. 774; Meyer Drug Co. vs. Pipkin 
Dmjr Co. (C. C. A., fifth), 136 Fed., 396; In re 
McIntosh (C. C. A., ninth). 150 Fed., 546: also 
In re Hunt, (D. C., N. Y.), 139 Fed., 283 ” 


further on in the opinion the court says: 

The natural and, we think, the intended meanin<> 
was to embrace those cases in which recording was 
necessary in order to make the transfer valid as 
against those concerned in the distribution of the in¬ 
solvent estate; that is, as against creditors, including 
those whose position the trustee was entitled to take" 
I his gives effect to the amendment and interprets it 
m consonance with the spirit and purpose of the 
Bankruptcy Act. See Senate Report No. 691, Sixtv- 
nrst Cong., 2d Sess., p. 8. In the present case, there 
was no requirement or recording in favor of cred¬ 
itors, either general creditors or lien creditors.’ 7 
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Under section 400 of our statute, there is no requirement 
of recording in favor of creditors with notice, which was the 
position Nolan’s creditors occupied, in respect of appellant’s 
deeds of trust, September 12, 1913. 

2 . 


Does the Record Show that on September 12, 1913, the 
Time When the Transfer Took Effect, the Three Condi¬ 
tions Necessary to Enable the Trustee to Recover Existed? 


These conditions, as defined by section <12-15 of the Bank¬ 
ruptcy Act, are: first, tlie insolvency of the bankrupt; second, 
that the transfer there operate as a preference; and, third , 
that the person receiving the transfer shall then have reason¬ 
able cause to believe that the enforcement of such transfer 
would effect a preference. 

The trustee has attempted to charge these three conditions 
as existing in paragraphs 13, 14, and lo, respectively, of his 

bill. 

In paragraph 13 the trustee charges that on October 13, 
1913, and for a long time prior thereto, Nolan was insolvent, 
and at the time of the recording of the deeds of trust that 
fact was known to Staples. Staples, in his answer to this 
paragraph, says that ho does not know tor how long prior 
to October 13 Nolan was insolvent, and although he now 
believes that Nolan was insolvent on that day. he denies that 
his insolvency was at that time known to Staples. 

In paragraph 14 the trustee charges that the transfer 
would operate as a preference. This averment, Staples says, 
he can neither admit nor deny, which is the equivalent to 
saving he is without knowledge, which under rule 34 of 
the Supreme Court of the District of Columbia amounts to 
a denial. 

In paragraph 15 the trustee charges— 

“That the defendant Orren G. Staples and the 
other defendants * * * at the time when the 
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transfer of the property above set out. took effect as 
to this plaintiff and the creditors of John II. Nolan 
whom this plaintiff represents, had reasonable cause 
to believe that the van I transfer leas intended to nine 
thereby to the defendant, Orren <!. Staples, a prefer¬ 
ence within the intent and meaning of the hank- 
rwptcy law” 

Io charge the third condition required by section 62-B 
of the Bankruptcy Law, this averment should have been 
that the defendants then hart reasonable cause to believe 

that the enforcement of the transfers would effect a prefer¬ 
ence. ' r 

The two conditions are entirely different. Staples may 
have had reasonable cause to believe that the transfer was 
intended to give him a preference, and still have known to 
a certainty that its enforcement would not effect a prefer¬ 
ence; or he may have had reasonable cause to believe that 
ih enforcement would effect a preference, and still know 
positively that his grantor did not so intend it. 

However, appellant answered that charge, in the language 
in which it was made, as follows (pur. 15) : 

“lie denies that at the time when the transfer 
ot the property above set out took effect as to the 
plaintiff and the creditors of John IT. Nolan which 
ho avers to be on the 12th day of September, 1913 
that he had reasonable cause to believe that the said 
transfer was intended to give therebv to this defend¬ 
ant a preference within the meaning of the bank- 
ruptcy law, and he further denies that at the time 
said deeds of trust were recorded on the 13th day of 
October, 1916, that he had reasonable cause to be¬ 
lieve that the said transfer was intended to give 
thereby to this defendant a preference within ^the 
intent and meaning of said law.” 

If paragraph 15 of the bill does not properly charge the 
nature of appellant’s belief at the time the transfers took 
effect, as above pointed out, the appellee has not, by the 





it; 

averments of his bill, stated a case within the provisions of 
section ti'2-H of the act. and hence, his demurrer to the 
answer owning up the entire record, the judgment ot the 
court should have 1-con against him, with leave to amend. 

If. on the other hand, it can be held that paragraph lo 
of the hill properly charges the nature of appellee s 1-elie , 
which is made by the act an essential condition to recovery 
bv the trustee, then the answer of the appellant, having 
mo ,lo et forma denied that averment and the truth of the 
averments of the answer being admitted by the motion to 
strike out, the motion should have 1-een overruled and the 
case ordered calendared for trial upon the issue of lad 
mised by appellant’s denial of the averments of this para- 

in conclusion, therefore, it is submitted that the deeds 
of trust took effect as to the creditors of Nolan, and there¬ 
fore as to the trustee, on the day actual notice was given, 
September 12. 1913. and as the answer denies that appel¬ 
lant then had reasonable cause to 1-elieve that their en¬ 
forcement would amount to a preference, and the truth ot 
this statement being admitted by the motion, the trial court 
should have overruled the motion, and its decree was there¬ 
fore erroneous and should be rerersed. 


Respectfully submitted, 


HAYDEN JOHNSON, 

For Appellant. 
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1 lie statement ot the case made in the brief tiled on behalf of the 
appel 1 lant should be corrected to show that John H. Xolan had executed 
on Juh 25, 191.>, lour .deeds ot trust, securing notes aggregating 
$29,000.00 (R. p. $ par. 9.) instead ot three deeds ot trust, securing 
notes aggregatin'* $21,500.00 as there stated. (Brief Page 2, lines 10 
and 11). This mistake evidently arises from the fact that one deed of 
trust, securing a note of $7,500.00, was not included in the bill of com¬ 
plaint, the property on which it was secured having been previouslv 
sold under foreclosure of a prior trust. 

I he statement should also show that after the 6th dav of August, 
191$, the date ot the escrow agreement with Robert 1. Tracewell, the 
appellant Staples made no further advances to Xolan except the advance 
ot $1500.00- upon the separate security of the assignment by Xolan of 
the balances ot certain designated building contracts. This assignment 
was executed August 1$, 191$. (R. p. -1, par. 10.) 



2 


The brief on page 5 also contains the statement “Before September 
1 2th the condition of this escrow aggreement was performed and the notes 
and deeds of trust were delivered." This however, does not appear to 
be established by the record in the case. 

The important transactions and their date are as follows: The 
deeds of trust were executed July 25, 1913; the involuntary petition in 
bankruptcy was filed September 22 1915; the deeds of trust were 

recorded October 15, 1915; and the voluntary petition in bankruptcy 
was filed, the two petitions were consolidated and the adjudication was 
made on October 17, 1915. 


A rgumcnt. 

Ibis i> an appeal from a decree in equity setting aside three deeds of 
trust given to John H. Nolan bankrupt, to secure certain promissory 
notes held by the appellant Staples. I he bill of complaint was framed 
upon the theory that the conveyances were void under section 67 (e) 

| revision section 09 j and section 70 (e) | revision section 72 J of the 
bankrupt act, as well as being preferences under section 60 (b) [revis¬ 
ion section <>2 (b)], and contains proper allegations to support both 
contentions. Paragraph 12 of the bill was drawn under section 67 (e) 
and alleges the conveyances to be void and paragraphs 15, 14 and 15 
allege the transfers to be voidable preferances. 

It the deeds of trust, described in the bill of complaint, took effect 
from the date on which they were recorded, Oct. 15, 1913 since that 
date was subsequent to the filing of the petition in bankruptcy. Sept. 22, 
1913, they are of no validity against the trustee in bankruptcy, and the 
proceeding to set them aside will be maintained independent of the exis¬ 
tence of any preference, since it was a void transfer. 


Provisions of Imw Applicable. 

Section 67 (e) [revision 69 (e)] provides as follows: “And all con¬ 
veyances, transfers, or incumbrances of his property made by a debtor 
at any time within four months prior to the filing of the petition against 
him, and while insolvent, which are held null and void as against the 
creditors of such debtor by the laws of the State, Territory or District 
in which such property is situated, shall be deemed null and void under 
this act against the creditors of such debtor if he be adjudged a bank- 
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rupt, and such property shall pass to the assignee (trustee) and lie by 
him reclaimed and recovered tor the benefit of creditors of the bank¬ 
rupt.” 

Section 70 (e) of the same law provides: 

1 he trustee may avoid any transfer by the bankrupt of his property 
which any creditor of such bankrupt might have avoided, and may 
reco\er the proper}' so transferred, or its value, from the person to whom 
it was transferred, unless he was a bona fide holder for value prioi to 
tlu date of adjudication. Such propertv mav be recovered or it' 
value collected from whoever may have received it except a bona fide 
holder for value.” 

I he section of the C ode of Laws of the District of Columbia appli¬ 
cable to the recording of deeds of trust is as follows: “Sec 521 To Be 
Recorded. Mortgages and deeds ot trust to secure debts, conveying anv 
estate in land, shall be executed and may be acknowledged and recorded 
in the same manner as absolute deeds, and they shall take effect both as 
between the parties thereto and as to others, bona fide purchasers, mort- 

g J gus and creditor, in the same manner and under the same conditions 
as absolute deeds." 

Section 499 provides as to deeds 

Sec. 499. II hen Deeds to 1 ake hffect — Any deed conveying real 
propert} in the District, or interest therein, or declaring or limiting any 
use or trust thereof, executed and acknowledged and certified as aforesaid 
and deli\ered to the person in whose favor the same is executed, shall 
be held to take effect from the date of the delivery thereof, except that as 
to creditors and subsequent bona fide purchasers and mortgagees with¬ 
out notice ot said deed, and others interested in said property, it shall 

only take effect from the time of its delivery to the recorder of deeds for 
record.” 


Deeds are I oid as to Creditors until Recorded. 

Deeds which take effect only from the time when they are recorded so 
far as the creditors are concerned are void as to creditors unless and 
until the\' are recorded. Being ot no effect and being void are one and 
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the same thing. Where a deed does not take effect until it is recorded it 
is as to those against whom it is not to take effect void. In the 
case of McCoy vs. Rhodes, 11 Howard 1.51, at page 141, the 
court said: "The next ground of defense relied on is the conveyance 
made by Rhode- to Montgomery on the 7th of December, 15>.5 ( ). It was 
recorded December 10. 1M1. According to the statute law of Louisiana 
no notarial act concerning immovable property has effect against third 
persons, until the same >hall have been recorded in the office of the 
judge of the parish where -iuh property is situated. In relation to third 
persons, the act of -ale not recorded is considered as void. 

Hence it follow*- that being void and of no effect as to creditors un¬ 
der the law- of the District of Columbia until they were recorded the 
conveyance*- in «|ue<ti*»n can be attacked and set aside by the trustee in 
bankruptcy under the provisions of the section of the law above cited. 
It is clear that a creditor who obtained a judgment against Nolan on 
September 22, Old. and subjected the real estate in question to the lien 
of that judgment, would, under the law- of the District of Columbia, 
have priority our the deeds of trust which are here sought to be set 
aside and which were at that time unrecorded. This is thoroughlv 
established by the decision- of this court, and has been the recognized 
rule of law for many years. Hank vs. Berlin, 2<> App. 1). C. 218; 
Bank vs. Kisminger, .55 App. 1). C. 51; Hit/, vs. Bank, 111 C. S. 722. 

Section 47 (a) of the bankruptcy law which gives the trustee all 
he rights of a creditor holding a judgment and execuion provides. 

‘'Sec. 47 (a). 1'rustees ... as to all property in the custody or 
coming into the custody of the bankruptcy court shall be deemed vested 
with all the rights, remedies, and powers of a creditor holding a lien bv 
legal or equitable proceedings thereon; and, also, as to all property not in 
the custody of the bankruptcy court, shall be deemed vested with all the 
rights, remedies and powers of a judgment, creditor holding an execution 
duly returned unsatisfied.” 

Considered then as having taken effect on October 1.5, l l H.5; the date 
when they were recorded, these conveyances were under Sections 521 
and 4b ( ) of our Code void a- to the creditors of Nolan, and therefore void 
as to the trustee in bankruptcy regardless of whether or not thev operated 
as a preferance. Even it they had been absolute deeds given to bona 
fide purchasers they would for these reasons be void: a fortiorti are 




they void when given for Security for a passed due indebtedness. We 
must regard them as of no more effect than if they had been executed 
b\ the bankrupt on the date on which they were recorded. Will it be 
contended that the bankrupt on the loth of October, 1913, could convey 
any title to this property? Under the recording statutes they stand in 
exactly the position as if the bankrupt had executed them on that day. 
I he property was then in eustodia le^is, and no act of the bankrupt 
would pass any title to it. Hailey vs. Baker Ice Machine Company 239 
l . S. 3(> Sup. ( t. Rep. 54; Acute Harvester Company vs. Beekman 
Lumber Company, 222 U S. 300, 307. In the last case is was said 
1 he tiling ot the petition is an assertion of jurisdiction with a view 
to the determination ot the status ot the bankrupt, and a settlement 
and distribution of his estate. 1 he exclusive jurisdiction of the 
bankruptcy court is so far in ran that the estate is regarded as in 
cllstodia legis from the tiling of the petition.*' With the tiling of 
the petition the hands ot the bankrupt are stayed and anv act done by 
him after that date or commenced before that date and not consumated 
until litter that date cannot take effect against the rights of the trustee 
to whom his estate then passes acually or potentially. The act of the 
bankrupt in executing a deed subsequent to the tiling of the petition in 
bankruptcy is simply null and void and the action of a beneficiary under 
a deed or a deed of trust from the bankrupt, although executed prior to 
the institution ot the petition in bankruptcy, but placed on record sub¬ 
sequent thereto, avails him nothing, where as under the laws of the 

District ol ( olumbia, the conveyances are effective from the time of their 
recording. 


The Defense of the Appellant. 

1 he appellant undertook to avoid this consequence bv an effort to 
advance the time when the conveyances took effect to a point of time 
| September 12, 1913,] prior to the date of the filing of the petition in 
bankruptcy; | September 22, 1913 | seeking thereby to avail himself of 
the more advantageous position of a creditor who has received a pre- 
ferance which the trustee attacks, rather than the grantee under a void 
com ounce. It he can establish himseli as a preferred creditor the bur¬ 
den is cast upon the trustee to prove that at the time the conveyance 
takes effect the person benefited had reasonable ground to believe that 



the enforcement of such a transfer would effect a prelereiue. He seeks 

to introduce an issue ot fact over this. 

The way in which he seeks this advantage is by the allegation in the 
11th paragraph of his answer that at the meeting of Nolan's creditors 
on Sept. 12, 1913, the defendant informed the creditors in open meeting 
“that he held said notes and deeds ot tru>t and that all ot the t reditors 
then and there received actual notice ot said deeds. 

We.will first consider (1) whether this is any notice, and next (2) 

what its legal effect is. 

1. The allegation is not a statement of fact but a vague statement 
of fact coupled with a conclusion ot law. A statement made to a meeting 
of creditors that “he held said notes and deeds ot trust is not notice 
of the provisions of the trust or the property it covered, or the effect that 
the notes and the deeds ot tru>ts had upon Nolan s property. It would 
only be notice to such of the creditors as actual 1\ heard the announce¬ 
ment made and understood what was meant. It is respectfully submitted 
that the allegation of the answer are not sufficient to show that all the 
creditors of Nolan had actual notice of the existence and effect of the 
three deeds of trust described in the tourth, tilth and sixth paragraphs 
of the bill of complaint. If any of the creditors of Nolan were not given 
actual notice of the amount of the notes, the relation ot the notes to the 
deeds of trust, the description of the property upon which they were 
secured and all the substantial provisions ot the deeds ot trust, and it is 
difficult to see how they could have received such information according 
to the meagre and vague allegation of the answer, then the\ could not 
be held to have had notice of the deeds of trust, and the answer fails to 
set up any defense. 

The Legal Effect of the Notice. 

2. But even conceding that each individual creditor was on the 12th 
of September, 1913, actually and personally given full information of 
the provisions of the notes and the deeds of trust, to the same extent as if 
thev had been exhibited to them, will such notice ha\c the effect of 
making the conveyance effective as oi September 12, 1913. 

Bearing in mind that the trustee stands in the position of a judgment 
creditor holding a lien on the property and that the trustee in the present 
case occupied that position some days before the appellant recorded his 
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trusts, the appellant is in effect asking this court to hold that a party 
having an unrecorded mortgage, by simply saying to a creditor “1 hold 
a mortgage against A s property," can deprive the creditor of the benefit 
of obtaining a judgment lien against the property, superior to the un¬ 
recorded mortgage because of the actual notice he has received, notwith¬ 
standing the fact that the mortgage is never recorded. 

The mere verbal claim of an unrecorded instrument will therefore 
deter creditors from obtaining judgments, because if at anytime there¬ 
after it should be made to appear that in fact there was an unrecorded 
mortgage, it would rob the judgment creditor of the fruits of his judg¬ 
ment as it would take priority over his judgment obtained after such 
notice. The effect of this would be to increase the very mischief which 
the recording statute was intended to abolish. 

The bankruptcy law in its provisions in regard to preferences, section 
60 b (Revision 62 b) provides that if the bankrupt shall have made a 
transfer of any of his property, and if at the time “of the recording or 
registering of the transfer if by law recording or registering is required” 
the bankrupt be insolvent, and the transfer then operate as a preference 1 
and the person receiving it. then has reasonable cause to believe that the 
enforcement of such transfer would effect a preference it shall be void¬ 
able. The law here fixes the recording as the time when the validity of 
the transfer as a preference is to be determined. There is no provision 
for notice of the transfer taking the place of recording- and there is no 
reasonable construction bv which the provision can be held to fix the 
time when the belief that the transfer would effect a preference is to be 
determined at any date prior to the recording, whether actual notice of the 
existence of the transfer is given or not. 

The statute regarding the recording of conveyances of real estate has 
been before the court a number of times, and it and similar statutes in 


various states have frequently been construed. The words “except 
that as to creditors and subsequent bona fide purchasers and mortgagees 
without notice of said deed, and others interested in said property” or 
equivalent words in other statutes are not without ambiguity and this 
court has pointed out three possible meanings of the word “creditors.” 
(Bank v. Berlin, 26 App. D. C. 218.) 

The interpretation put upon this section of the Code in the case of 
Dulaney vs. Morse, 39 App. D. C. 523, is controlling in this jurisdic- 
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tion. I lit* court said in that cast* " 1 lit* unrecorded deed in ( lark's pos¬ 
session only operated a> a mortgage against \\ aggaman, and those per¬ 
sons who might have heroine nis creditors or taken title from him with 
notice , as to all others, the deed \va> ol no effect. Since, therefore, the 
deed could only become effective again-t the creditors of \\ aggaman 
without notice from the date ot its record the law in force at that date 
not only a> to the recording of instruments hut in all other re>pects 
effecting such creditors must he consul red as governing this case. This 
court then held that an unrecorded deed only operated against the bank¬ 
rupt and those persons who might have become his creditors or taken 
title trom him with notice. I he notice to be effectual must have been 
given to tlu* creditors before they became creditors, and a notice to a 
creditor after he has given credit is as ineffectual as a notice to a nur 
chaser after he has acquired title. l o be a valid defense to the equitv 
ot this bill on the ground that notice was given the defendant must allege 
that notice was given to the creditors of Nolan before thev had ex¬ 
tended any credit to him. I he allegation of paragraph ( > of the bill is 
that none ol tlu* creditors ot the said Nolan bcame such with notice 
the deeds ol trust, and no notice was given by Nolan or Staples of their 
existence until alter the credit was extended by said creditors, and this 
allegation not being denied in tlu* answer stands as admitted. This in¬ 
terpretation is obviously the meaning of the statute and it does not 
require citation of authority other than the case of Dulanev vs. Morse, 
supra. However to show that it i> in harmonv with tlu* prior decisions 
ot this court we have analysed a number of them. 

1 he first time such a statute was construed was in the case of Bank of 
Alexandria \s. Herbert, N ( ranch ,■>(>. I his was a case on appeal from 
the District ot ( olumbia. 1 he statute ot \ irginia, which governed in 
the case, declared that all deed> ot mortgage* although good between the 
parties should be void as to creditors and subsequent purchasers with¬ 
out notice unless recorded within eight months after date. The suit was 
brought by the trustee ot the cred’tors of John Potts, an insolvent debtor, 
against the Bank of Alexandria to recover the proceeds of the tract of 
land conveyed by Potts to the Bank to secure payment of a sum of nionev 
borrowed. The mortgage was not recorded as required bv law. Chief 
Justice Marshall who delivered the op’nion of the court after stating that 
the quesion was whether the mortgage could be set up in favor of the 
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Hank against the trustee for creditors, said: “In this case the deed is 
Chiet Justice Marshall, “would he to defeat the very object for which 
deed against the creditors would he to defeat the very object for which 
the law was made * In reason there can be no difference be¬ 

tween this suit which asserts the right of creditors in the mode prescribed 
by law, and an assertion of that right in their own names, nor 
does the law distinguish between them. The cases cited did not turn on 
any distinction between the rights of the assignee and the creditors, but 
on the preference which ought to be given to him who has trusted on 
the credit ol the particular fund, over those who had trusted the general 
fund." 

This case was cited with approval in the case of Casev vs. Cavaroc, 
b(> L. S. 469, the court saving “ I he case ot Hank of Alexandria vs. 
Herbert, cS ( ranch d6„ presents a state of things almost analogous to this. 
I here the trustee of an insolvent debtor recovered the proceeds of 
property which the latter had mortgaged to the Hank. I he recoverv was 
had on the ground that the mortgage had not been recorded in proper 
time under the law oi \ irginia, which declared that all deeds and mort¬ 
gages, though good between the parties, should be void as to creditors 
and subsequent purchasers without notice- unless recorded within eight 

months from date. ‘To set up this deed against the creditors,’ said Mr. 
declared void for the particular benefit of creditors. To set up this 
the law was made.’ ” 

In the case of Colbert vs. Haetjer, 4 App. D. C. 416, the court held 
that tin unrecorded bill ot sale was valid as against assignees for the bene¬ 
fit of creditors, but further held that it would be void as against any 
creditors who dealt with a firm on the taitli ot their supposed ownership 
of the property. The court said: 

“As already stated the bill ot sale upon which the appellees rely, was 
neither acknowledged or recorded, and it was undoubtedly void as 
against bona fide purchasers, for valuable consideration. It may, also, 
with equal confidence be regarded as void against creditors who may 
have dealt with Lewis & Company, if any there were, on the faith of 
their ownership of the property mentioned in it.” 

The opinion also points out the distinction between cases in which 
the assignee or trustee of an insolvent debtor may avoid acts of his 
assignor, and those in which he may not do so, citing manv authorities. 



Ill the case of Hume vs. Riggs, 12 App. 13. C. »>55, the court held 
that while the lien of an unrecorded chattel deed of trust was superior to 
that of a judgment where the judgment creditor had notice of the trust 
at the time the judgment was confessed, so far as the judgment repre¬ 
sented a pre-existing indebtedness, yet it was subordinate to the rights of 
a creditor who became such after the date of the unrecorded instrument, 
and without knowledge of its existence. 1 lie court in its opinion said 
i, ^§ regards the credits given to Spottord alter the date of the instrument 
and without knowledge of its existence, we are of the opinion that they 
take precedence of its lien. Under the statute the lien of the unrecorded 
instrument is void as to creditors dealing with Spofford on the faith of 
his ownership of the property encumbered thereby. Colbert vs. Baetjer, 4 
App. D. C. 416. In all cases probably such credits would be presumed 
to have been given, in part at least, upon the taith of the ownership of 
property apparently unencumbered.'' Subsequently the court said in the 
same opinion “It is not necessary to the protection of subsequent credi¬ 
tors that they shall have acquired liens, by judgment or otherwise, before 
acquiring notice of the unrecorded lien. 1 hey stand, in respect to their 
rights under this statute, as do prior creditors under the statute against 
conveyances to detraud creditors. Reduction to judgment is onl\ neces¬ 
sary as a foundation for a relief in equity." For a State court decision to 
the same effect, where many authorities are cited see Brown vs. Brabb- 67 
Mich. 17:11 Am. St. Rep. 549. 

The next case before the Court of Appeals was that ot Ohio National 
Bank vs. Berlin, 26 App. 1). U. 2115. This case was decided after the 
Code had been adopted. The court declined to determine whether the 
word “creditors" embraced all creditors, whether prior or subsequent to 
the execution of the unrecorded instrument, or referred to creditors whose 
claims were contracted after the execution of the instrument with or with¬ 
out actual knowledge of its contents, or only applied to creditors who had 
acquired some recognizable lien thereafter. The court said “These are 
questions concerning which there has been much contrariety of decisions 
in the states whose statutes have in view the same general object, and 
under the circumstances we prefer to pass them and rest our decision on 
another ground." They thereupon held that the creditor had brought 
himself within the most limited class of creditors 

In Savings Bank vs. Eisminger, 35 App. D. C. 51, section 499 was 




II 


again under consideration. I he court held that the judgment lien had 
attached prior to the recording of the conveyance. There was therefore 
no reason to apply the rule other than to the most restricted class of 
creditors. 1 here is no dispute of the fact that a creditor holding a judg¬ 
ment lien obtains priority over an unrecorded trust. This is clearly 
establishd by the decisions of Hitz vs. Bank, Bank vs. Berlin and Bank 
vs. Eisminger, supra. 

We contend that it is just as clearly established by the cases of Colbert 
vs. Baetjer; Hume vs. Riggs and Dulaney vs. Morse, that creditors who 
have become such between the date on which the unrecorded conveyance 
was executed, and the date on which it was sought to be recorded, or as in 
this case notice of it was sought to be given, are protected and have prior¬ 
ity to the lien of the unrecorded conveyance, unless it is shown that they 
extended credit without reliance on the ownership of the property in 
question. According to the decision of Hume vs. Riggs, such credits will 
be presumed to have been given upon the faith of ownership of property 
apparently unincumbered. If, therefore, the word “creditors” in section 
499 of the code against whom the unrecorded instrument is declared not 
to be effective and therefore void, means those persons who have become 
creditors without notice of the existence of the trust, in order for the 
appellant to have stated a case of defense to the bill of complaint, he 
should have alleged in his answer not only that he had given notice of 
the existence of the deeds of trust in question, but that he had given such 
notice to the creditors before they became creditors, or, that no creditor 
of Nolan had become such between the date of the execution of the deeds 
ot trust and the 12th day of September, upon the faith of the apparent 
ownership by Nolan of the property conveyed. In other words, the bill of 
complaint having established a case of a void conveyance, if the defend¬ 
ant in his answer seeks to change the character of that transaction he 
must in the answer allege facts which will clearly bring him within the 
benefits of the defense which he sets out. 

The interpretation to the word “creditors” which we seek for is not 
identical with “subsequent creditors,” for the reason that while in gen¬ 
eral creditors to claim that they have given credit upon the faith of an 
apparent ownership of property should have advanced that credit subse¬ 
quent to the conveyance which they seek to attack, yet it may well be 
that those creditors who have extended credit already given or who have 
suffered loss by forbearance, may also justly claim protection. 
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In the case of Brown vs. Brabb 67 Mich. 17. the court said: 

“And herein lies the difference between his case (the creditor) and the 
innocent purchaser or encumbrancer under the recording laws. These 
protect subsequent purchasers and encumbrancers in good faith who have 
been led to rely upon the record title. To my mind the reason why the 
wo r d “subsequent’* was not inserted in the statute before the word 
“creditors.” was to meet just that contingency where an existing creditor 
might suffer injury by relying upon the apparent situation, and so be 
damnified by postponig action, or extending time of credit already given, 
or possibly in some other manner.” 


Consideration of Cases Cited by Appellant. 

The case of Crosby vs. Ridout, 27 App. I). C. 481. relied upon bv 
appellant as in some measure contrary to the decision of the Dulaney 
vs. Morse case has nothing in common with that case, or with the case 
at liar. There was in that case a deed from Ridout to one Jones which 
had been destroyed by tire- and Jones in the belief that the deed was on 
record executed a mortgage to secure Mrs. Crosby. Ridout was the con¬ 
structive trustee of the property which was impressed with this trust for 
a number of years before the bankruptcy, and all necessary positive evi¬ 
dential features of the case were in existence before the four months per¬ 
iod fixed upon in the bankruptcy law began to run. The court applied the 
doctrine of constructive trusts, and held that the equity rising from 
the tru>t relationship was superior to the equity of the trustee in 
bankruptcy, that the maximum that equity regarded that as done or ought 
to be done was applicable in that case, and that section 499 under code 
did not effect the question. The trustee in bankruptcy was held to take 
propertv in the same plight and condition that the bankrupt held it and 
subject to all the equities impressed upon it in the case of the bankrupt, 
except in cases where there had been a conveyance or encumbrance of 
the property which was void as against the trustee by some positive 
prohibition of the act. See Thompson vs. Fairbanks, 196 l\ S. 516. 
As there was no prohibition in the bankruptcy law making a construc¬ 
tive trust void, Mrs. Crosby was allowed to assert her lien against the 
trustee in bankruptcy. 

But there is in the bankruptcy law a prohibition against transactions 
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which would lx* void under state laws, and a special prohibition against 
preferences, and the effect of the transaction between Staples and 
Xolan viewed in the most advantageous light to appellant Staples, is 
that it is a preference. As to property conveyed by way of preference the 
trustee does not stand in the plight and condition of the bankrupt, Du¬ 
laney vs. Morse, supra. Security Warehousing Company vs. Hand, 20(> 
U. S. 415. 

Furthermore since the Ridout case was decided the amendment of 
June 25, 1910, has given to the trustee the rights of a creditor holding a 
lien by legal or equitable proceedings. 

The case of ('arev vs. Donoghue, 240 U. S. 430, has no bearing upon 
the point at issue here. While the court in deciding that case cited some 
of the cases that had been cited in the Dulaney vs. Morse case bv this 
court, and held that the decisions of those cases should not govern its 
decision, it did not overrule their authority on the point for which they 
were cited by this court, nor can the decision of Carey vs. Donoghue be 
used as an authority upon any point other than the one raised by it, and 
there disposed of. In that case the court had under consideration the 
statute of Ohio providing that deeds should be recorded and until so 
recorded “They shall be deemed fraudulent so far as relates to a subse¬ 
quent bona tide purchaser, having at the time of the purchase no know¬ 
ledge of such former deed or instrument." It was there argued that the 
provisions in the interest of subsequent bona fide purchasers constituted 
a requirement of recording which entitled a trustee to recover for the 
benefit of creditors. The court in its opinion said “In the present case, 
there was no requirement of recording in favor of creditors, either general 
creditors or lien creditors. The requirement of the applicable law was 
solely in favor of subsequent bona fide purchasers without notice. The 
subsequent purchasers are entirely outside of the purview of the Bank¬ 
ruptcy Act. The proceeding in bankruptcy is not, in any sense, in their 
interest, and the trustee does not represent them." The court therefore, 
held that as there was no requirement of registry established for the pro¬ 
tection of creditors there could be no recovery under section 60. A care¬ 
ful reading of this case leads to the inevitable conclusion that had there 
been mentioned in the Ohio statute in connection with the words “pur¬ 
chasers' the word “creditors" as in the statute for the District of Colum- 
bia the recover}- would have been allowed. 




It is sufficient tor all purposes that the sections of our Code applicable 
to recording deeds of trust require them to be recorded. That thev are 
effective as to creditors only when recorded is an effetive requirement. 

1 he Purpose of the Escrow was not Accomplished. 

It is contended by the appellee that the record made bv the averments 
of the bill and answer clearly shows that the purposes for which the 
deeds of trust were put in escrow was never accomplished, and there was 
no proper deliver)' of the deeds to the appellant Staples. The amount 
secured by the deeds of trust executed by Nolan on the 25th of July, 
1913, was $10,000.00 in excess of the amount then apparently due to 
Staples. He admits that for the $19,000.00 due him he held securities, 
characterized as ot doubtful value. It was Nolan's intention that he 
should receive the loan of $10,000.00 upon the stength of these deeds 
of trust. It was Staples intention that the value of the propertv should 
be investigated and the account stated between himself and Nolan, and 
a liquidation of the amount due should be had, before he would make the 
desired loan. The papers were accordingly turned over to Tracewell in 
escrow until the parties could agree upon the amount of the indebtedness 
of Nolan; the escrow agreement reciting “The purpose of said notes and 
deeds of trust is to secure the existing indebtedness of the said Nolan to 
said Staples, and to secure the said Staples harmless on account of anv 
and all endorsements he has made for said Nolan and secure any and all 
further advances the said Staples may make the said Nolan." It does 
not appear that Nolan and Staples ever agreed on the amount of the in • 
debtedness, and it does not appear that Staples ever advanced the $10.- 
000.00 to Nolan which was the foundation of the execution of the deed' 
of trust, but on the contrary the only amount advanced by Staples to 
Nolan thereafter was the sum $1,500.00, separately secured. 

Appellant had no Superior Equity. 

P inally it is our contention that there is no superior equity on behalf 
of the appellant Staples b\ reason of any trust in this particular fund. 
There was no particular trust in this fund on his behalf, but at the 
time when the papers were delivered in escrow on the 6th of August. 
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they were delivered to secure an already existing indebtedness. It is ap¬ 
parent that he was willing to take the risk of keeping them off record. 
Even conceding him to have acted in the utmost good faith, a situation 
is presented in which the equities of creditors claiming through the trus¬ 
tee in bankruptcy, who has the position of a judgment creditor in this 
case, are superior to any equities that he may assert. The theory of the 
bankruptcy law is to effect an equal distribution of the bankrupt’s prop¬ 
erty and while it recognizes liens given or accepted in good faith for a 
present consideration which have been recorded according to law it does 
not recognize such liens where they have not been recorded according to 
law. [Section 67 (d) Revision 69 (d) ]. It is accordingly respectfulh 
submitted that the answer of appellant Staples did not set up a de¬ 
fense to the bill of complaint and that accordingly the decree should be 


affirmed. 


Respectfully submitted: 

W. H. SHORES, 

JOSEPH D. SULLIVAN, 

Attorneys for Bates Warren, Trustee. 






